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	Chapter 12 : Dispute Mediation

	Objective

APEC economies will: 

a. encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures;

b. facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and 

c. ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.


	Guidelines

Each APEC economy will:

a. provide for the mutual and effective enforcement of arbitration agreements and the recognition and enforcement of arbitral awards;

b. provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

c. promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.


	Collective Actions

APEC economies will:

a. with respect to resolution of disputes between APEC economies;

i. promote dialogue and increased understanding, including exchange of views on any matter that may lead to a dispute, and cooperatively examine on a voluntary basis disputes that arise, utilizing policy dialogue such as the “Trade Policy Dialogue” of the CTI; 

ii. give further consideration as to how the above Trade Policy Dialogue or similar functions of other fora may be used by APEC economies for the exchange of information, enhanced dialogue and mediation; and

iii. examine the possible future evolution of procedures for the resolution of disputes as the APEC liberalization and facilitation process develops; 

b. with respect to resolution of disputes between private parties, and between private parties and APEC economies; 

i.     provide CTI with a listing of arbitration, mediation, and conciliation services available to private entities of other APEC economies, including a description of any such service which might provide a useful model for private-to-government dispute resolution in the Asia-Pacific region, and make such information widely available to the business/private sector in the Asia-Pacific region;

ii.    provide CTI with comments regarding experiences with the above services;

iii.    accede where appropriate to international agreements for the settlement of disputes between governments and private entities such as the Convention on the Settlement of Investment Disputes between States and Nationals of Other States; and

iv.    accede where appropriate to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention); 

c. with respect to transparency;


promote transparency on an APEC-wide basis, through, for example, publication of a guide book on arbitration, mediation, and conciliation services available in each APEC economy; and

d. with respect to the above collective actions, continue to report to CTI on progress, with recommendations.  
The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	The Philippines' Approach to Dispute Mediation in 2004

The Philippines acknowledges the importance of fostering an environment that promotes the speedy and cooperative resolution of trade and investment disputes. In this respect, the Philippines encourages the use of all available mechanisms/avenues for consultation, mediation and arbitration in the pursuit trade and investment disputes before these are brought to formal and litigious processes, including the WTO.

             The Philippines subscribes in full to the WTO Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU) as annexed to the Marrakesh Agreement Establishing the World Trade Organization.  It signed on to the Washington Convention on the Settlement of Investment Disputes between States and Nationals of Other States (ICSID) in 1978. It is also a signatory to the 1958 Convention on Recognition and Enforcement of Foreign Arbitral Awards (New York Convention).     


	Overview of Disputes Involving the Philippines Since the Last IAP
In October 2003, ICSID registered Fraport AG Frankfurt Services Worldwide’s  (Fraport) "Request for Arbitration" against the Government of the Philippines for its demand for  compensation arising from the Philippine government's expropriation and alleged unfair and inequitable treatment of Fraport's investment in a new passenger terminal built at Ninoy Aquino International Airport (NAIA) in Manila, the Philippines.  In August 2007, ICSID dismissed the claim brought by Fraport citing that the "dispute is not within its jurisdiction."  The Philippine government has challenged the ICSID’s jurisdiction over the case on the ground that the protection afforded by the Philippines’ bilateral investment treaty with Germany did not extend to investments made in violation of Philippine laws.

A similar arbitration case has been filed by the Philippine International Air Terminals Co. Inc (Piatco), Fraport’s Philippine partner, before the International Chamber of Commerce in Singapore.   Piatco, the consortium which won the build-operate-contract awarded by the government in 1997, requested the arbitration after the government declared its contract to operate Terminal 3 null and void in 2002.  In September 2006, based on a Supreme Court ruling, the Philippine government made a first down payment of $62.3 Million to Piatco on the total amount of compensation, which is still to be determined.   




	The Philippines' Approach to Dispute Mediation in 2004

	Section
	Improvements Implemented Since Last IAP
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	No improvements implemented.
	The Philippines subscribes to the WTO dispute settlement procedures as the primary and ultimate mechanism to settle disputes between government in matters related to the formal jurisdiction of the WTO. It resolves disputes with its APEC partners through consultations, mediation and/or arbitration, as appropriate. Disputes are settled under the WTO dispute settlement procedures only as a matter of last recourse.

As a member of the ASEAN, the Philippines can seek recourse through the Protocol on Dispute Settlement Mechanism, which covers all disputes arising under the economic agreements adopted by ASEAN member states.

Bilateral trade and investment agreements entered into by the Philippines provide for consultations through diplomatic channels as a primary means of resolving disputes arising from the interpretation and application of the agreements.  Joint commissions are established to settle trade and economic issues. Investment agreements provide an option for the submission of disputes to an ad hoc international arbitral tribunal. 

The contact points for further information are: 

The Director 

Bureau of International Trade Relations

Department of Trade and Industry

361 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel: (632) 890-5149

Fax: (632) 890-4812

E-mail: bitr_mon@dti.dti.gov.ph
The Assistant Director

Bureau of International Trade Relations

Department of Trade and Industry

361 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel: (632) 890-5148

Fax: (632) 890-4812

E-mail: bitr_asmb@dti.dti.gov.ph
The Director

Legal Services Department 

Board of Investments

Industry and Investments Building

385 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel:  (632) 8903172 

Fax: (632) 895-3978

E-mail: prdeguzman@boi.gov.ph

	No further action planned.

	Disputes between Governments and Private Entities


	No improvements implemented.
	The Philippines is a signatory to the Washington Convention on the Settlement of Investment Disputes between States and Nationals of Other States (ICSID).

Bilateral investment promotion and protection agreements entered into by the Philippines provide for the amicable settlement through negotiations of disputes between a contracting party and a national of a contracting party. It also provides an option for the submission of disputes to a competent court of a contracting party or the International Center for the Settlement of Investment Disputes.

The contact points for further information are:

The Director

Legal Services Department 

Board of Investments

Industry and Investments Building

385 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel:  (632) 8903172 

Fax: (632) 895-3512

E-mail: prdeguzman@boi.gov.ph
The Chief State Counsel

Legal Staff
Department of Justice

Padre Faura, Manila

Tel:  (632) 525-2218; 525-0764; 523-8481 to 98 locs. 316 and 341
Fax: (632) 525-2218


	The Philippines will:
· review existing avenues  and procedures for  dispute  settlement with a  view to  improving them further; and 

· publicize as appropriate the availability of such avenues and  procedures.

	Disputes between Private Parties


	Passed RA 9285 or the Alternative Dispute Resolution Act 

	The Philippines recognizes various forms of alternative dispute resolution.  On 2 April 2004, it passed the Alternative Dispute Resolution Act of 2004 or RA 9285.  Under RA 9285, it became the policy of the State to actively promote party autonomy in the resolution of disputes or the freedom of the parties to make their own arrangements to resolve disputes.

RA 9285 covers mediation, international commercial arbitration, domestic arbitration, arbitration and other alternative dispute resolution (ADR) forms, without prejudice to the adoption by the Supreme Court of any ADR system as a means of achieving speed and efficiency in resolving cases pending before all courts in the Philippines, which shall be governed by such rules as the Supreme Court may approve from time to time.  
The law establishes an Office for Alternative Dispute Resolution as an agency attached to the Department of Justice, to among others, promote, develop and expand the use of ADR in the private and public sectors and to assist the government to monitor, study and evaluate the use by the public and private sector of ADR and to recommend to Congress necessary statutory changes to develop, strengthen and improve ADR practices in accordance with world standards.
Republic Act No. 876 (Arbitration Law) prescribes the procedures for arbitration in civil controversies. Other  relevant laws include inter-alia: 


-
Presidential Decree No. 1746 authorizes the Philippine 
Domestic Construction Board to adjudicate and settle claims 
and disputes in the implementation of public and private 
construction contracts;·


-
Executive Order No. 1008 (The Construction Industry 
Arbitration Law) establishes the Construction Industry 
Arbitration Commission, the body which has original and 
exclusive jurisdiction over disputes arising from or connected 
with contracts entered into by parties involved in construction 
in the Philippines, whether government or private contracts; 


-
Republic Act No. 8293 (The Intellectual Property Code of the 
Philippines) provides for a dispute settlement mechanism for 
disputes between parties to a technology transfer 
arrangement arising from technology transfer payments. It 
also provides the Director-General of the Intellectual 
Property Office original jurisdiction to resolve disputes 
relating to the terms of license involving the author’s right to 
public performance or other communication of his work;

The Philippine Dispute Resolution Center Inc. (PDRCI) of the Philippine Chamber of Commerce and Industry was established in 1996 for the purpose of promoting and encouraging the use of arbitration as an alternative mode of settling commercial transaction dispute and providing dispute resolution services to the business community.

The Philippines adheres to the 1958 Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention).

International arbitration proceedings are generally referred to such arbitration institutions as the International Chamber of Commerce and the American Arbitration Association.

The contact points for further information are:

The Chief State Counsel

Legal Staff

Department of Justice

Padre Faura, Manila

Tel:  (632) 525-2218; 525-0764; 523-8481 to 98 locs. 316 and 341

Fax: (632) 525-2218

The President

Philippine Dispute Resolution Center, Inc.

15th Floor, Security Bank Center

6776 Ayala Avenue

Makati City, 

Philippines

Tel: (632) 891-1405

Fax: (632) 891-1401

The Executive Director

Construction Industry Arbitration Commission

4th Floor, Jupiter I Building

56 Jupiter Street, Bel Air

Makati City 1200 Philippines

Tel: (632) 895-0858

Fax: (632) 897-9313

The Director-General

Intellectual Property Office

IPO Building

351 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel: (632) 752-5450 to 65

Fax: (632) 890-4862

E-mail: odg@ipophil.gov.ph

	The Philippines will:


· formulate the implementing rules and regulations of RA 9285;
· continue to review existing avenues and procedures for dispute settlement with a view to  improving them  further; 
· publicize as appropriate the availability of such avenues and  procedures;


	Transparency 


	No improvements implemented.
	As a general rule, laws and rules and regulations cannot take effect until after 15 days following complete publication in the Official Gazette or in a newspaper of general circulation in the Philippines unless otherwise provided.


	The Philippines: 
· will explore ways to further enhance the transparency of government laws, regulations and administrative procedures and

· conduct public hearings and consultations with the private sector and civil society in the formulation of trade and investment policies.
  

	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	No improvements implemented.
	The Philippines is committed to enforce awards as a result of its adherence to the New York Convention. The Convention may be implemented through the judicial system with the use of the Rules of Court.
	No further action planned.

	Independent Review Procedures


	No improvements implemented.
	Under the Arbitration Law, the court can set aside an award upon the petition of any party to the dispute when such party proves affirmatively that in the arbitration proceedings: ·


-
the award was procured by corruption, fraud, or other 
inadmissible means;·
 

-
there was evident partiality or corruption in the arbitrators;·

-
the arbitrators were guilty of misconduct in refusing to 
postpone the hearing upon sufficient cause shown; ·


-
refusing to hear/admit evidence pertinent and material to the 
dispute,


-
one or more of the arbitrators was disqualified to act and 
willfully refrained from disclosing such disqualification;·


-
any misbehavior by which the rights of any party have been 
materially prejudiced; or·


-
the arbitrator exceeded their powers or so imperfectly 
executed them, that a mutual, final and definite award upon 
the subject matter submitted to them was not made.

The court may modify or correct an award where there is evident miscalculation of figures or mistake in description of any person or property in the award.

Under the Rules of Court, judicial review is also warranted:

-
when the supposed errors of fact or of law are so patent, 
gross and prejudicial to a party;·


-
when the arbitrator failed to apply the agreement of the 
parties the breach of which gave rise to the dispute 
submitted to arbitration;·


-
when the arbitrator gave one party unjustified extra 
compensation for certain items of work; or·


-            when one party has been deprived of a fair opportunity to 
present his position before the arbitral tribunal.
	No further action planned.


	Improvements in the Philippines' Approach to Dispute Mediation since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	In 1996, the Philippines already subscribed to the WTO dispute settlement procedures. ASEAN and bilateral trade and investment agreements provided mechanisms for the settlement of disputes.


	

	Disputes between Governments and Private Entities


	In 1996, the Philippines was already a signatory to ICSID.
	

	Disputes between Private Parties


	In 1996, the Philippines already recognized various forms of alternative dispute resolution. The Philippine Dispute Resolution Center, Inc. had been established. Various laws covering disputes between private parties had been put in place.
	Provided for a dispute settlement mechanism for disputes between parties to a technology transfer arrangement arising from technology transfer payments. Also provided the Director-General of the Intellectual Property Office original jurisdiction to resolve disputes relating to the terms of license involving the author’s right to public performance or other communication of his work (RA 8293, The Intellectual Property Code of the Philippines) (1997).     
Passed RA 9285 or the Alternative Dispute Resolution Act of 2004 to promote the use of alternative dispute resolution in facilitating prompt and impartial settlement of disputes (2004).


	Transparency 


	In 1996, the Philippines already promoted transparency through the publication of laws, rules and regulations.


	

	Recognition of arbitration agreements and Enforcement of arbitration awards


	In 1996, the Philippines already adhered to the New York Convention.     
	

	Independent Review Procedures
	In 1996, the Philippines had set down the grounds for the appeal or review of arbitration awards.
	


